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Examiner 
Joseph Moy 

Art Unit 
3727 



- TTie MAIUNG DATE of th!s communication appears on tfie coiner sheet with the correspondence address - 
Period for Reply 


A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Btlenstons of time may be a>«flable under the provisions of 37 CFR 1.1^ In no event, however, may a reply be timely filed 
after SIX (6) MOTfTHS from the mailing date of this communication, 

- If the period for reply specified above Is less than thWy (30) days, a reply within^ 

- If NO perk)d for reply b specified above, the rnaximumstalijtorypefk)dwi^ communication 

- Faihire to reply wrftWn the set or extended period for reply wfll. by statu^^ 

- Any reply received by the Office later than three months after the mailing date of this corrununication. even If timely filed, may reduce any 
earned patent term adjustment See 37 CFR 1.704(b). 

Status 

1)[^^esponsive to communication(s) filed on 
2a)n This action is FINAL. 2b)BThis action is non-final. 

3)0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD, 1 1 , 453 O.G. 213. 

Disposition of Claims 

4^ Claim(s)Hl 

is/are pending in the application. 
4a) Of the above claim(s) is/are withdrawn from consideration, 

5) n Claim(s) is/are allowed. 

6) ^5 Claim(s]^ji£_ is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing (s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or forni PTO-152. 
Priority under 35 U.S.C. §§ 1 1 9 and 120 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19{a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .Q Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No, . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the intemational Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

13) D Acknowledgment is made of a daim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application) 

since a specific reference was included in the first sentence of the specification or in an Application Data Sheet. 
37 CFR 1.78. 

a)D The translation of the foreign language provisional application has been received. 

14) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121 since a specific 

reference was included In the first sentence of the specification or in an Application Data Sheet. 37 CFR 1 .78. 

Attachment(s) 

1 ) □ Notioe of References Qted (PTO-892) 4) □ Interview Summary {FYOA^ 3) Paper No(s). . 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 5) □ Notice of Informal Patent AppDcation (PTO-152) 

3) 0s(nfofmation Disclosure Statement(s) {PTO-1449) Paper No(s) . 6) □ Other 

U.S. Patent «ndT(Bdem3f1(OfBoe " ' — 

PTOL-326 (Rev. 1 1^3) Office Action Summary Part of Paper No. 1 



Serial Number: 09/724,433 
Art Unit: 3727 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless — 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in the 
United States. 

Claims 9-30 are rejected under 35 U.S.C. 102(b) as being anticipated by Foy 
(4,923,079) or Martelli. All the references show all the structiure of the device as recited 
by the claims. Foy shows the pair of side walls 20, second pair side walls 14. Figure 4 
shows the first wall 20 with first latch portion and second wall 14 with second latch 
portion 42. Figure 6 shows the part of lower surface of base with projection 86 and 98. 
Martelli shows both lower and upper surface of the base with projection and recess. 
Since claims do not state that only the lower surface has projection and recess. 

Claims 9-30 are rejected under the judicially created doctrine of obviousness-type 

double patenting as being unpatentable over claims of U.S. Patent No.6098827,6015056 

and 6209742 in view of Foy Although the conflicting claims are not identical, they are 

not patentably distinct from each other because all the patents claims the similar 

invention having the latching means and the collapsible container having the base. Foy 

shows a lower base surface with recess and projection. It would have been obvious to 

provide the lower base surface with projection and recess for fork lift. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 F.3d 
1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 USPQ 645 (Fed. 



Cir. 1985); In re Van Omum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 
422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321© may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attomey or agent of record may sign a 

terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 

37 CFR 3.73(b). 

Applicant's remarks filed on 12/24/03 have been carefully considered. With 
respect to the argument that the comer element and the flange of Foy do not show 
projections and recesses, it should be noted the comer element and the flange are not 
stated in the claims. Since none of such limitation is set forth in the claims, therefore 
such argument is meaningless. Foy shows the projections and recess area at 98 which is 
part of the lower surface of the base, therefore claims 9-33are anticipated by Foy. 


Any inquiry concerning this office action will be directed to Examiner Joseph 
Moy,(703) 308-1145. 


Date: 05/01/2004 


Joseph MavFu Moy 
Pfimaiy^ffliner 



